STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

M AM - DADE COUNTY SCHOOL BOARD

Petitioner,

ALAN T. POLI TE,

)
)
|
VS. ) Case No. 04-4267
)
)
)
Respondent . )

)

RECOMVENDED ORDER

Pursuant to notice a formal hearing was held in this case
on January 25, 2005, in Mam, Florida, before J. D. Parrish,
a designated Adm ni strative Law Judge of the Division of
Adm ni strative Hearings.

APPEARANCES

For Petitioner: Panela Young-Chance, Esquire
M am - Dade County School Board
1450 Northeast Second Avenue, Suite 400
Mam , Florida 33132

For Respondent: Alan T. Polite
827 Northwest 118th Street
Mam , Florida 33168

STATEMENT OF THE | SSUE

Vet her the Respondent, Alan T. Polite (Respondent),
commtted the violations alleged and shoul d be disciplined as
set forth in the Notice of Specific Charges filed on Decenber

21, 2004.



PRELI M NARY STATEMENT

On Novenber 17, 2004, the School Board of M am - Dade
County, Florida (Petitioner or School District) took action to
suspend and initiate dism ssal proceedi ngs agai nst the
Respondent. The Respondent tinmely chall enged that proposed
action and sought an adm nistrative hearing in connection with
the allegations raised against him The case was forwarded to
the Division of Adm nistrative Hearings for formal proceedings
on Novenber 22, 2004.

An Order Requiring Notice of Specific Charges was filed
on Decenber 2, 2004. Subsequently, the Petitioner filed the
Noti ce of Specific Charges that item zed the factual basis for
t he proposed discipline. Mre specifically, the Petitioner
charged the Respondent violated the School District’s “Drug-
Free Workplace Policy.” Essentially, the Petitioner has a
policy that requires enployees to submt to drug testing when
a supervisor deternm nes that the enployee is behaving in an
unusual manner. The policy outlines the pertinent steps to
require drug testing, and an enployee is required to submt a
sanple as directed by managenent. The refusal to submt a
sanple results in the presunption of a positive result.

In this case, the Petitioner alleged that the Respondent
refused to acknowl edge the drug-testing fornms, refused to sign

the forms, and refused to submt to the testing. Two failed



tests result in term nation of enploynent. For the
Respondent, the Petitioner alleged a second failed test
occurred on or about June 8, 2004. \When the Respondent’s work
history and failed results were then reviewed, the Petitioner
el ected to recomend disciplinary action against the
Respondent. The instant case proceeded.

At the hearing, the Petitioner presented testinmony from
Dr. Henry Crawford, principal at Mam Park El enmentary School ;
Jacquel i ne Brooks, a school social worker (M am Park
El ementary is one of her assigned schools); Arturo Abin,
executive director of the enpl oyee assistance programfor the
M am - Dade County Public Schools; and Barbara Mss, district
director for the M am -Dade County Public Schools, Ofice of
Prof essional Standards. The Petitioner requested official
recognition of the itens identified as Petitioner’s Exhibits 1
t hrough 5. That request was granted.

The Petitioner’s Exhibits 6 through 24 were received in
evidence. The exhibits were received over the Respondent’s
obj ection that he did not agree to a lot of the “things in
there.” Respondent did not dispute the authenticity of the
docunments, he nerely did not agree about what they stated.

The Respondent presented testinmony from Charles Kevin
Mtchell, an associate mnister at Friendship M ssionary

Bapti st Church; and recalled Ms. Mdss who had previously



testified. The Respondent did not offer any docunments in
evidence. The letter read into the record by the associate
m nister (presumably fromthe pastor at the church) was not
offered into evidence. The Petitioner did not oppose the
reading of the letter.

The transcript of the proceeding was filed with the
Di vi si on of Adm nistrative Hearings on February 22, 2005. The
parties were granted 10 days within which to file proposed
recommended orders. The Petitioner tinmely filed a Proposed
Recomended Order that has been fully considered in the
preparation of this Recomended Order. The Respondent did not
file a proposal.

FI NDI NGS OF FACT

1. At all tinmes material to the allegations of this
case, the Petitioner was the state entity charged with the
responsi bility of operating and supervising the public schools
within the M am -Dade County, Florida School District. Such
responsibility includes the personnel matters such as the one
at hand.

2. At all tines material to the allegations of this
case, the Respondent was enpl oyed by the School District as a
custodi an assigned to work at Mam Park Elenmentary School .

3. On or about Decenber 11, 2003, the Respondent

attended a staff neeting conducted at Mam Park Elenmentary



School. At that time the Petitioner’s “Drug-Free Workpl ace
Policy” was distributed and revi ewed. The Respondent does not
deny attending the neeting and does not dispute the existence
of the Petitioner’s policy regarding drugs and al cohol in the
wor kpl ace.

4. On February 20, 2003, after the Respondent’s
supervi sor observed him behaving in an unusual manner, the
Respondent was asked to submt to a drug and al cohol test.
The Respondent was uncharacteristically disruptive, |oud, and
confrontational. Wen asked to take a drug/al cohol test, the
Respondent refused unl ess the supervisor also agreed to subnit
hi nsel f for testing.

5. The Respondent was called to the office and provided
with the pertinent forms for drug/alcohol testing. The
Respondent refused to acknow edge the forms, refused to sign
the forms, and refused to submt hinself to the testing.

6. After the refusal was deened a positive result, the
Respondent was prohibited fromreturning to work until he
conplied with the return-to-duty requirenents of the “Drug-
Free Workpl ace Policy.” The procedures and directives
foll owed the School District policy.

7. On February 28, 2003, a conference-for-the-record
(CFR) was conducted to address the refusal to take the

drug/ al cohol test. At that time the Respondent was given a



referral to the Enpl oyee Assistance Program (EAP) and was
informed that his progress and participation with the EAP
woul d be nonitored by the Petitioner’s Ofice of Professional
St andards (OPS).

8. The OPS is responsible for tracking enployees so that
the Petitioner can be assured that the “Drug-Free Workpl ace
Policy” is being foll owed.

9. On or about March 19, 2003, the Respondent entered
t he EAP.

10. On April 10, 2003, the Respondent agreed to subject
t o unannounced testing for drug/al cohol use. For 60 nonths
following his return to duty, the Respondent agreed to submt
to testing on a random basis. It was anticipated that there
woul d be no fewer than six screenings within the first 12
nont hs.

11. Based upon the foregoing, the Respondent was granted
perm ssion to return to work and did so on or about April 11,
2003.

12. On June 8, 2004, the Respondent was selected for a
random unannounced foll ow-up test. The Respondent presented
for testing at the prescribed | ocation (an approved
| aboratory). The al cohol test adm nistered to Respondent
produced a positive result. The Respondent does not dispute

the result of the test. The Respondent did not dispute that a



consunpti on of al cohol caused the result.

13. On June 22, 2004, another CFR was conducted in the
OPS to review the test result with Respondent. At that tine,
based upon a conplete review of the Respondent’s work record,
the OPS recommended disciplinary action be taken against the
Respondent for a second violation of the “Drug-Free Wrkpl ace
Policy.”

14. There is no allegation that the Respondent consuned
al cohol while on the job at Mam Park El ementary School on
June 8, 2004. There is no allegation that on June 8, 2004,

t he Respondent exhi bited any outward sign that he was
perform ng his duties under the influence of alcohol.

15. The Respondent attends church at the Friendship
M ssionary Baptist Church. The Respondent makes neani ngf ul
contributions to the church and is perceived as a sober role
nodel anong the congregants.

16. If the Respondent denpbnstrates he can remain sober
for a period of five years, and show appropriate work history
for that time frame, he may be eligible to be rehired by the
Petitioner.

CONCLUSI ONS OF LAW

17. The Division of Adm nistrative Hearings has
jurisdiction over the parties to, and the subject matter of,

t hese proceedings. 88 120.569, 120.57(1), and 1012.22(1),



Fla. Stat. (2004).

18. The Petitioner bears the burden of proof in this
matter to establish by a preponderance of the evidence the
al | egati ons agai nst the Respondent. It has net that burden.

19. In this case, the evidence supports the concl usion
t hat the Respondent refused to submt for drug and al cohol
testing on or about February 20, 2003, that resulted in a
positive result by presunption and then failed (by test
result) a second testing on or about June 8, 2004. Wth two
failed results, the OPS was required to recommend di sciplinary
action. The “Drug-Free Workplace Policy” provides that
persons who violate the standards “who refuse or cannot be
assisted by rehabilitation” shall be disni ssed.

20. In this case the Respondent cannot be dism ssed
absent “just cause.” The UTD union contract (that pertains to
this Respondent) specifies termnation for "just cause." It
does not define that term It is concluded that the failure
to comply with the School Board's policy is just cause for
term nation. Further, it is concluded that pursuant to the
uni on contract for this enployee, termnation is appropriate
under the circunmstances of this case.

21. The OPS made the recommendation to term nate the
Respondent’s enpl oyment with the School District based on the

entirety of the Respondent’s job performance. Thus, the



Petitioner fairly considered the principles of progressive
di sci pline appropriate to this case (also a consideration set
forth by union contract). The two failed test results were
only a part of that decision. |In fact, the Respondent’s
enpl oynment record established past disciplinary actions that
support the conclusion that this Respondent had | ong-standi ng
i ssues. Specifically, the Respondent was warned no fewer than
5 tinmes, both verbally and with witten reprimnds, regarding
his failures to follow School District rules. On one occasion
Respondent received a 30-workday suspension.

22. It is concluded that the Respondent violated the
Petitioner’s “Drug-Free Wirkplace Policy” and was
i nsubordinate in refusing to take the test when directed to do
so on February 20, 2003. Accordingly, when considered al ong
with the positive test result fromthe test conducted on June
8, 2004, the Petitioner has established just cause for the
term nation of this enployee.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons
of Law, it is RECOMVENDED that the Respondent be term nated
fromhis enploynment with the School District. The suspension

wi t hout pay must be sustai ned.



DONE AND ENTERED this 27th day of April, 2005, in

Tal | ahassee, Leon County,

Fl ori da.

oY) [

J. D. PARRI SH

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Clerk of the
Di vi sion of Adm nistrative Hearings

this 27th day of April, 2005.

COPI ES FURNI SHED

Dr. Rudol ph F. Crew, Superintendent

M am - Dade County School Board

1450 Northeast Second Avenue, No. 912
Mam , Florida 33132-1394

Dani el J. Whodring, General Counsel
Depart nent of Education

1244 Turlington Building

325 West Gaines Street

Tal | ahassee, Florida 32399-0400

Panmel a Young- Chance, Esquire

M am - Dade County School Board

1450 Northeast 2nd Avenue, Suite 400
Mam , Florida 33132

Alan T. Polite

827 Northwest 118 Street
Mam , Florida 33168
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any
exceptions to this Recommended Order should be filed with the
agency that will issue the Final Order in this case.
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